6

STATE OF NORTH CAROLINA

COUNTY OF MECKLENBURG

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
09 CVS 8026
PHARMA SERVICES NETWORK, INC.,

Plaintiff,

v.

ASSOCIATED MEDICAL GROUP, CORP., ASSOCIATED MEDICAL GROUP, LTD., and SIEGFRIED RHEIN,

Defendants.






ORDER

	Before the Court are the following motions:  (1) the Motion of Plaintiff Pharma Services Network, Inc. (“Pharma”) for an Order Allowing for an Alternate Method of Service Upon Siegried Rhein (the “Motion for Alternate Service”); and (2) Pharma’s Motion for Extension of Time to Serve the Summons (the “Motion for Extension of Time”). 
	After considering the Court file and the Motions, the Court DENIES the Motion for Alternate Method of Service.  The Court takes no action on the Motion for Extension of Time, as it has directed Plaintiff to seek such an extension from the Clerk of Court. 
FACTS
	Plaintiff Pharma filed its Complaint in this case on 3 April 2009 asserting claims for, inter alia, breach of contract, fraud based on representation, negligent misrepresentation, and violation of the North Carolina Unfair and Deceptive Trade Practice Act.  (Compl. ¶¶ 21–84.)  On 7 April 2009, Pharma designated the case as mandatory complex business, and it was subsequently assigned to me.
	In its Motion for Alternate Service, Pharma represents that it has made at least one unsuccessful attempt to serve Defendant Siegried Rhein (“Rhein”) via Federal Express at his office in Florida.  (Mot. Alt. Service ¶ 6.)  Pharma requests that the Court enter an Order allowing it to serve Rhein using one of the following methods:  (1) sending the Summons and Complaint to Rhein’s Miami office address via regular U.S. Mail; (2) sending the Summons and Complaint to Rhein’s Miami office address via Certified U.S. Mail, return receipt signature requested, or via Federal Express overnight delivery, to be signed for or served upon any representative at that office; (3) sending the Summons and Complaint to Rhein’s two (2) Bulgaria offices address via Certified U.S. Mail, return receipt signature requested, or via Federal Express overnight delivery, to be signed for or served upon any representative at those offices; and/or (4) “[a]ny other method the Court finds reasonably calculated to give [Rhein] actual notice of this Case.”  (Mot. Alt. Service, Prayer for Relief.)
ANALYSIS
Rule 4(j)(1) of the North Carolina Rules of Civil Procedure provides that service of process upon a defendant who is natural person may be accomplished in the following ways:
	By delivering a copy of the summons and of the complaint to the defendant or by leaving copies thereof at the defendant’s dwelling house or usual place of abode;

	By delivering a copy of the summons and of the complaint to an agent authorized to accept service of process for the defendant or by serving process upon such agent as authorized by law;

	By mailing a copy of the summons and of the complaint via registered or certified mail, return receipt requested, addressed to the defendant, and delivering to the addressee;


By depositing with a designated delivery service (such as Federal Express or United Postal Service) a copy of the summons and complaint, addressed to the defendant, delivering to the addressee, and obtaining a delivery receipt; or



	By mailing a copy of the summons and of the complaint by signature confirmation as provided by the United States Postal Service, addressed to the defendant, and delivering to the addressee.


N.C. R. Civ. P. 4(j)(1) (2007).

	In reviewing Pharma’s Motion and Rule 4(j), the Court is unclear as to what Pharma is seeking.  Pharma cites no authority for the Court to enter an Order allowing service by Alternate Method of Service, and the Court’s research discloses only one basis for doing so, in the context of service on a defendant in foreign country.  See N.C. R. Civ. P. 4(j3)(3) (2007).  
The Court notes that the first method Pharma proposes—regular U.S. Mail—is never authorized under the North Carolina Rules of Civil Procedure.  Pharma’s second proposed method—service by certified mail or overnight delivery at Rhein’s Miami office—is not an alternate method of service, as it is specifically contemplated by Rule 4.  See N.C. R. Civ. P. 4(j)(1)c; see also Fender v. Deaton, 130 N.C. App. 657, 659–63, 503 S.E.2d 707, 708–11 (1998) (holding that service by certified mail was proper on an individual defendant at his law firm where the mail was received and signed for at the law firm by the defendant’s wife, an employee of the law firm, which raised a presumption that she acted as an agent for the defendant); Waller v. Butkovich, 584 F. Supp. 909, 926 (M.D.N.C. 1984) (“The language of the rule makes no reference to home or office that is relevant here; it requires simply that a complaint sent by certified mail be ‘addressed to the party to be served, and deliver[ed] to the addressee . . . .’” (quoting N.C. R. Civ. P. 4(j)(1)(c))).  But see Am./Mortgage Corp. v. BECA Enters., 116 N.C. App. 100, 102–03, 446 S.E.2d 883, 885–86 (1994) (finding that the plaintiff’s sole attempt of service on an individual defendant by sending the complaint to a partnership’s PO box, where the plaintiff made no effort to ascertain the defendant’s home address, did not satisfy the “due diligence” requirement for allowing service by publication). Plaintiff’s Motion does not explain what efforts, if any, it made to ascertain Rhein’s home address, whether here in the United States or in Bulgaria.  
Furthermore, Pharma admits that it attempted this very type of service once before and was unsuccessful.  (Mot. Alt. Service ¶ 6.)  As such, it is unclear to the Court what purpose would be served by an Order allowing Pharma to again attempt service in this manner. 
Whether Pharma’s third proposed method of service on Rhein—via certified mail or overnight delivery to two office addresses in Bulgaria—is proper depends on whether the use of certified mail or overnight delivery are internationally agreed upon means of service that are  reasonably calculated to give notice, such as those authorized by the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents (the “Hague Convention”).  See N.C. R. Civ. P. 4(j3).
As to this issue, the Rules also provide that when no treaty exists or where any applicable international agreement allows other means of service, a plaintiff may serve an individual foreign defendant in the following ways:  (1) in the manner prescribed by the law of the foreign country in its courts of general jurisdiction; (2) as directed by the foreign authority in response to a letter rogatory or letter of request; (3) unless prohibited by the law of the foreign country, by personal delivery to the individual or by any form of mail requiring a signed receipt, addressed and sent by the clerk of court to the party to be served; or (4) by other means not prohibited by international agreement, as directed by order of the court where the action is pending.  N.C. R. Civ. P. 4(j3)(2)–(3). 
In this case, however, Pharma has not shown whether it has attempted service in Bulgaria in a manner authorized by The Hague Convention or some other relevant international law.  Moreover, while the applicable rule allows the Court to authorize an alternate means of service on a foreign defendant, the Court holds that Plaintiff must first show that it has exhausted the traditional means of service available under Rule 4(j3) before seeking the Court’s aid.  See, e.g., G. Gray Wilson, North Carolina Civil Procedure § 4-24, at 4-55 (3d ed. 2007) (“The Hague Convention is recognized as the primary means for effecting service in a foreign country, and when available, its procedures are mandatory if documents are to be transmitted abroad to obtain service.”); see also Tataragasi v. Tataragasi, 124 N.C. App. 255, 263–65, 477 S.E.2d. 239, 243–44 (1996) (holding that the plaintiff’s good faith effort to comply with The Hague Convention was sufficient to support service of process even though the documents were returned unserved because they were not translated into Turkish); State ex rel. Desselberg v. Peele, 136 N.C. App. 206, 210, 523 S.E.2d 125, 128 (1999) (holding that a German court had properly exercised personal jurisdiction by requesting service by certificate, pursuant to the Hague Convention, which was delivered to and signed by the defendant). 
	Finally, if Pharma establishes that it cannot with due diligence serve Rhein by the traditional methods, Rule 4(j1) of the North Carolina Rules of Civil Procedure provides for service for publication, which the Court has in the past authorized as a valid means of service for foreign defendants.  See Order Directing Service by Publication, Speedway Motorsports Int’l, Ltd. v. Bronwen Energy Trading, Ltd., 08-CVS-9450 (N.C. Super. Ct.  May 22, 2009).





CONCLUSION
The Court DENIES Plaintiff’s Motion for Alternative Method of Service Upon Rhein, without prejudice to Plaintiff’s right to renew the Motion upon a proper showing.  The Court takes no action on Plaintiff’s Motion for an Extension of Time.
	SO ORDERED, this the 26th day of June, 2009.

/s/ Albert Diaz
Albert Diaz
Special Superior Court Judge



